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~ The MAILING DATE of this communication appears on the cover sheet with the correspondence address - 
Period for Reply 

A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(3). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 

- If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 1 33). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1 )H Responsive to comnnunication(s) filed on 25 April 2005 . 
2a)n This action is FINAL. 2b)K This action is non-final. 

3) n Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 46.49 and 50 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) 0 Claim(s) is/are allowed. 

6) 13 Claim(s) 46,49 and 50 is/are rejected. 
?)□ Glaim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification Is objected to by the Examiner. 

10)0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held In abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the conrection Is required if the drawing(s) Is objected to. See 37 CFR 1 .121 (d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or fonm PTO-152. 

Priority under 35 U.S.C. § 119 

12)n Acknowledgment Is made of a claim for foreign priority under 35 U.S.C. § 1 19(a)-(d) or (f). 
a)n All b)n Some * c)^ None of: 

1 .□ Certified copies of the priority documents have been received. 

2,n Certified copies of the priority documents have been received in Application No. . 



3.n Copies of the certified copies of the priority documents have been received in this National Stage 
application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

Applicant's response filed on 04/20/05 has been acl^nowledged. 
Claims 1-45, 47-48 and 51-65 are canceled. 

Claims 46, and 49-50 are pending and are examined in this office action. 

Applicants are required to follow Amendment Practice under revised 37 CFR 
§1.121. The fax phone numbers for the organization where this application or 
proceeding is assigned is 571'273'8300. 

The finality of the rejection of the last Office action is withdrawn in view of new 
grounds of rejection below. 

Claim Rejections - 35 USC §112 

The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more clainns particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

Claim 46 is rejected under 35 U-S.C. 112, second paragraph, as being indefinite 
for failing to particularly point out and distinctly claim the subject matter which applicant 
regards as the invention. 

Claim 46 recites the limitation "The protein" in line 1. There is insufficient 
antecedent basis for this limitation in the claim. 
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Claim Rejections • 35 USC § 102 

The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described In a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

Claim 46 is rejected under 35 U.S.C. 102(b) as being anticipated Cerritelli et al, 
J. IVIol. Bio. 260:767-780,1996. 

The instant claim is drawn to a protein produced by growing cell containing a 
purified nucleic acid, comprising a nucleotide sequence encoding a gp35 protein. Given 
the broadest reasonable interpretation the scope of instant claim encompasses any 
protein produced by a host cell infected with T4 bacteriophage. 

Cerritelli et al teaches stoichiometry and domaninal organization of long tail-fiber 
(LTF) of T4 bacteriophage. Using electron microscopy, PAGE and computational 
sequence analysis the cited art establishes that the LTF comprises three copies each of 
gp34, gp37 and gp36 and one copy of gp35 (abstract, page 771, table-1). The cited art 
further teaches culture of E. coli host cells infected with T4 bacteriophage (page 778, 
col.1 para. 3). The cited art further teaches purification of long tail-fibers, proximal half- 
fibers and distal half fibers from the cell lysate using DEAE-sepharose CL-6B column 
chromatography procedure (page 778, col.1 para.4). The cited art further teaches 
isolation of various LTF components (i.e. gp34, gp337, gp35 and gp36) by gel 
dectroph^resis^ (pag.e_771,./!gr.3^^^ 
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teaches an isolated gp35 protein (fig-3, lane 2, band 3) which is identical to the product 
as claimed. Furthermore where the claimed and prior art products are identical or 
substantially identical in structure or composition, or are produced by identical or 
substantially identical processes, a prima facie case of either anticipation or 
obviousness has been established. In re Best, 562 F.2d 1252, 1255, 195 USPQ 430, 
433 (CCPA 1977). "When the PTO shows a sound basis for believing that the products 
of the applicant and the prior art are the same, the applicant has the burden of showing 
that they are not." In re Spada, 911 F.2d 705, 709, 15 USPQ2d 1655, 1658 (Fed. Cir. 
1990). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 49-50 are rejected under 35 U.S.C. 103(a) as being unpatentable over 
Cerritelli et al, J. Mol. Bio. 260:767-780,1996 as applied to claim 46 above, and further 
In viewof Huynh (US 5,151,165, 1992). 

Even though Cerritelli et al teaches the isolation of a gp35 protein from T4 
bacteriophage infected host cells, the cited art does not teach the isolation of the gp35 
protein, wherein the protein is not contained in a gel. 
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Huynh teaches a method and apparatus for preparative electrophoresis for the 
purification of proteins (col. 6 lines 9-54, Fig-1). The cited art teaches a method that 
involves continuous electrophoresis until the products emerge from the bottom of the 
gel. The cited art teaches that the lower surface of the gel, which marks the end of 
electrophoretic migration, comprises a membrane or porous body form the boundaries 
of an elution chamber through which a current of buffer flows and carries the products 
which have emerged from the gel to a fraction collector (col.1 , lines 47-54). 

Thus it would have been obvious to one ordinary skilled in the art at the time the 
instant invention was made to modify the teaching of Cerritelli who teaches isolation of 
gp35 protein by gel electrophoresis with Huynh who teaches purification and elution of 
protein by preparative electrophoresis. One would have been motivated to do so to 
obtain a highly purified protein preparation. One would have a reasonable expectation 
of success, since purification of protein via preparative electrophoresis and in a desired 
quantity has been well within the reach of one ordinary skilled in the art at the time the 
instant invention was made. Thus the invention as claimed is prima facie obvious in 
view of cited prior art of record. 

Conclusion 

No claims are allowed. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Sumesh Kaushal Ph.D. whose telephone number is 
571-272-0769. The examiner can normally be reached on Mon-Fri. from 9AM-5PM. If 
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attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Yucel Irem Ph.D. can be reached on 571-272-0781. 

Patent applicants with problems or questions regarding electronic images that 
can be viewed in the Patent Application Information Retrieval system (PAIR) can now 
contact the USPTO's Patent Electronic Business Center (Patent EBC) for assistance. 
Representatives are available to answer your questions daily from 6 am to midnight 
(EST). The toll free number is (866) 217-9197. When calling please have your 
application serial or patent number, the type of document you are having an image 
problem with, the number of pages and the specific nature of the problem. The Patent 
Electronic Business Center will notify applicants of the resolution of the problem within 
5-7 business days. Applicants can also check PAIR to confirm that the problem has 
been corrected. The USPTO's Patent Electronic Business Center is a complete service 
center supporting all patent business on the Internet. The USPTO's PAIR system 
provides Internet-based access to patent application status and history information. It 
also enables applicants to view the scanned images of their own application file 
folder(s) as well as general patent information available to the public. 

Any inquiry of a general nature or relating to the status of this application or 
proceeding should be directed to 571-272-0547. For all other customer support, please 
call the USPTO Call Center (UCC) at 800-786-9199. The fax phone number for the 
organization where this application or proceeding is assigned is 571 ■273-8300 , 

Sumesh Kaushal 
Examiner GAU 1636 
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WFENT EXAMINER 



